
Biodiversity 
All is fair in love – and biodiversity prospecting   

 
(This fictitious narrative is based on a true situation)  

 
Taita Inga smiled as he read the headline of a tattered newspaper clipping on the porch of his 
house in a small village in the Ecuadorian rainforest, “Patent on Ayahuasca plant withdrawn 
from U.S.-based pharmaceutical company.”  The news came as no surprise.  At last, he thought, 
the efforts of his friends at the Center for International Environmental Law (CIEL) to help him 
and his council to right the injustice that his Secoya tribe had experienced at the hands of the 
International Plant Medicine Corporation had succeeded.  Though the patent that U.S. 
businessman Loren Miller had been granted was due to expire within a few years now anyway, 
certainly it was an achievement to win a challenge to the U.S. patent law that could allow one 
man and the company he worked for to profit from the Secoya’s age-old knowledge of the 
Ayahuasca plant without any benefit to the tribe.   
 
As Taita read on though, he began to feel a sense of dismay.  The article seemed to be 
saying that Mr. Miller’s patent had been cancelled for a reason that had little to do with 
the injustice to his people. Instead, the article read, it was because the color of the 
ayahuasca flower had been described before the patent was issued.  Could this be true?  
What did this have to do with the morality provision of the U.S. Patent Act that his friend 
Owen had spoken of, that would prevent a patent from being issued on a plant that is 
sacred to indigenous peoples and has been used and revered in their cultures for 
generations, as the ayahuasca plant had been by the Secoya people?  Owen had been 
careful to explain to Taita’s tribal council how this provision would serve as the basis of 
the CIEL’s “request  for reexamination” of the patent to the U.S. Patents and Trade 
Office (PTO). Perhaps he misunderstood the news story.  Despite his efforts in recent 
years to become proficient in Spanish, Taita knew his command of the language was not 
perfect.  He trusted Owen would contact him soon to explain what had happened.  
 
As he waited Taita contemplated the events that led to this ambiguous new development. 
He recalled how his hands had trembled and the anger he had felt when he read, years 
ago, that the ayahuasca plant had been “patented” by a U.S. based pharmaceutical 
company. The patent application that Loren Miller had filed as president of the 
International Plant Medicine Corporation had stated “the ayahuasca variety that Mr. 
Miller discovered in a garden in the Ecuadorian rainforest is new.”  The article quoted 
Mr. Miller as stating that the plant has antiseptic, antibacterial and Parkinson’s disease 
curative properties.”  It reported that on the basis of patent protection, the ayahuasca plant 
now belonged to the corporation. 
 
His mind had raced through a series of disturbing questions. “How could Mr. Miller and 
his corporation regard this “sacred” plant of the Secoya as belonging to them?  Mr. Miller 
had been in the village perhaps an hour, some 10 years before, and his only contact with 
the ayahuasca plant had been through the small sample given to him by me!  How could 
this treasured knowledge of the Secoya people, which had accumulated over generations, 
end up benefiting only one person or corporation?”   
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These unanswered questions provoked an uneasy sense of betrayal. As the leader of his 
village within the Secoya tribe, Taita and his eldest son Dat had been entertaining a 
visitor from the United States.  The fellow introduced himself as Mr. Loren Miller, a 
representative of a U.S.-based company.  Mr. Miller explained that he had come to 
Ecuador—and the rainforest—“to learn about the plants that grew there.”  He was 
interested in talking with people like Taita who lived there and “who best understood the 
rainforest’s plants and their properties.”  He noted that Mr. Miller seemed particularly 
interested in plants regarded as “medicinal” by the Secoya people.  Taita had made 
reference to the ayahuasca plant, a vine that grew in the forest and that the Secoya people 
also cultivated in their home gardens.   Traditional knowledge of the Secoya held that this 
plant was effective for healing cuts, thus it was taken as a medicinal drink.   
 
Mr. Miller had become very animated at this description and asked if he might take a 
sample of this ayahuasca plant with him.  After sending Dat out for a sample of the plant, 
Mr. Miller had produced two boxes of American cigarettes and presented them 
ceremoniously to Taita as a token of his gratitude.    How naïve he had been to trust a 
strange American businessman with this sacred plant, the pride of the Secoya people.  It 
had never occurred to him that someone would dare to claim ownership over a part of 
nature—especially since Mr. Miller’s awareness of the plant resulted from Taita’s 
generosity.  For two boxes of tobacco, a rich company was poised to get even richer off 
of a stolen plant, and Taita’s tribe stood to gain nothing. 

 
  
 
 
 
 
The ayahuasca plant 
(Banisteriopsis caapi) 

 
With shame and trepidation Taita had called his tribal council together to explain what 
had happened, and to pledge that he would do everything in his power to ensure that he 
and his people would not be put in this situation again. Thankfully the council had been 
sympathetic. They had not blamed him for the injustice that had occurred, but instead 
pledged to help him bring the situation to international attention, wisely anticipating that 
“patents” such as this could affect the rights of indigenous people everywhere.  
 
As the council deliberated they realized that much had changed in the decade since Mr. 
Miller had visited.  Though still geographically isolated within the Andean Amazon, 
many indigenous tribes had found it necessary to their cultural survival to join together in 
networks and alliances. By mobilizing into a collective voice, they were finding that they 
could have a positive influence on international policy. The Secoya tribe had affiliated 
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with the Amazon Coalition, though Taita’s small village had not been active in the 
organization until now. But faced with this new problem and presented with the support 
of his tribe Taita took it upon himself to contact the Coordinating Body of Organizations 
of Indigenous Peoples from the Amazon (COICA).  
 
Taita recalled how leaders of COICA had reacted to the news of Mr. Miller’s patent on 
the ayahuasca plant. Outraged at the injustice, the information moved them to act quickly.  
They introduced him to Owen, an attorney who worked with the U.S.-based CIEL. Owen 
came to his village, listened carefully to the story of his meeting with Mr. Miller, then 
explained to the council that he would like to “file a request for reexamination” with the 
U.S. PTO to have the patent withdrawn.  He had talked about how the case would be 
important to the future of  “bioprospecting”, a new international approach to 
“biodiversity conservation” that was concerned with “benefit sharing” between 
companies, national governments and indigenous people.  And he spoke of an important 
international treaty that could be influenced by the case called the “Convention on 
Biological Diversity (CBD)”. The sense of relief and support that Taita had gained from 
his contacts with COICA began to turn to awe for Owen’s leadership ability as he 
observed him turn his people’s anger and frustration into a sense of mission and pride.   
 
And now, indeed only a few days after Taita had read the news Owen sent word to him in 
his village that while they had won their case to have the patent withdrawn, the ruling had 
been on narrow technical grounds. It would not have the precedent-setting impacts on 
indigenous rights they had hoped for. Owen had requested that Taita meet him in Quito 
where they began crafting their plan to prepare Taita for a leadership position within the 
consortium of indigenous peoples.  From this platform, Owen had convinced him, he 
could continue to work toward his aim to ensure fairness to his people and others like 
them throughout Latin America, with the benefit of broad organizational support.   
 
How much he had learned since then, it was hard to believe sometimes!  Only a few years 
ago terms such as bioprospecting, patenting, benefit sharing, and the CBD had to be 
explained to him.  And now here he was, having attended the World Summit on 
Sustainable Development (WSSD) and numerous meetings that led up to it, poised to 
take on a challenge that made his initial forays into international policy seem timid in 
comparison. Fortunately experience had given him confidence that the inevitable sense of 
trepidation he experienced in taking on a difficult new task would be tempered by his 
pursuit of what he knew in his heart was right.  He could not stand by and allow what he 
had now come to believe were fundamental misconceptions about bioprospecting to stand 
unchallenged. He could see his way ahead in leading an effort to convince the 
Conference of the Parties (COP) to the CBD to impose a moratorium on this practice  
until misunderstandings could be clarified and a genuine global commitment to fairness 
could be garnered.  With help from Owen and other friends he had met along the way, he 
would organize a forum on “bioprospecting and conservation” where respected experts 
would present testimony.  He would present the testimonials delivered at the forum to his 
contacts in the COP and ask them to propose a resolution for a moratorium at their 7th 
meeting which was scheduled to be held in Malaysia in 2004.   
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Background 

Ecuador 

Despite its small area, Ecuador is a country of exceptional diversity and is characterized 
as one of the six mega-diverse countries in the world.  Besides the well-known Galapagos 
Islands, the mainland contains an archipelago of “habitat islands,” linked by microclimate 
and altitude.  Two Andean mountain chains separate the great blocks of Pacific and 
Amazon rainforest, including all the ecological gradients from upper montane to lowland 
forest.  The Amazonian part of Ecuador comprises 48% of the national territory. 
 
The Amazon region of Ecuador has been marginalized since the Spanish conquest and 
the succeeding interventions of colonizers searching for gold and arable lands.  Agro-
industrial concerns, mining, timber, and oil companies placed these magnificent 
ecosystems in serious danger, along with the physical and cultural survival of the 
indigenous populations that inhabit them.  In 1967, the discovery of oil stimulated the 
“development” of the region.  Since then, public interest has shifted to the “Oriente” or 
eastern Ecuador.  Roads have been carved through the forest and boomtowns spring up 
overnight. 
 
The Sionas and Secoyas are part of the indigenous peoples and located in the northeastern 
Amazon, near the border of Colombia and Ecuador.  These groups have historic and 
linguistic connections with neighboring indigenous groups in Colombia, mainly the 
Cofan group.  Originally, Sionas and Secoyas were two separate ethnic groups with 
similar cultures and languages, which were part of the Tucano language family.  At the 
beginning of the twentieth century, they began to merge, primarily through intermarriage, 
and by the 1970s were considered to be one ethnic group (the Siona-Secoya).  More 
recently, however, these peoples decided to try and maintain distinct ethnic identities and 
now consider themselves to be two separate groups once again.  Their territory has been 
devastated by oil exploration. 

For centuries, shamans of indigenous tribes throughout the Amazon Basin have processed 
the bark of Banisteriopsis caapi, along with other rainforest plants, to produce a 
ceremonial drink known as “ayahuasca” or “yagé.” The shamans use ayahuasca in 
religious and healing ceremonies to diagnose and treat illnesses, meet with spirits, and 
divine the future. According to tradition, ayahuasca—which means “vine of the soul” in 
the Quechua language—is prepared and administered only under the guidance of a 
shaman. Indigenous peoples have characterized the ayahuasca vine as a religious and 
cultural symbol, analogous to the Christian cross or the Eucharist. 

Bioprospecting 

In the 1980’s multinational companies began devoting substantial research funds toward 
discovering how natural resources could be used to make new pharmaceuticals or crops. 
One branch of this pursuit, called bioprospecting, was anticipated to yield billion-dollar 
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profits in beneficial new products. In this framework, traditional knowledge is often as 
important to bioprospectors as the plant resources themselves. 

There are several methods that can be applied in choosing plants for pharmacological 
studies. Of the approximately 265,000 superior species on the earth, less than 0.5 percent 
have been studied exhaustively regarding their chemical composition, medicinal 
properties, and other economic values. According to experts, time and costs make it 
impossible to screen each of the remaining species for biological activity, therefore, some 
kind of collection strategy is needed. 
 
The methods used for choosing the raw material for pharmacological studies can be 
divided between targeted—or looking at plants for which there is some previous 
knowledge—and not targeted—plants that are basically unknown. The first approach is 
called ethnobotanical and the second is called bioprospecting.  
 
Bioprospecting refers to a systematic searching of biological organisms for 
biotechnological uses.  The bioprospecting concept has potential as a broadly applicable 
conservation instrument.  Since it involves wild biota sovereignty and property issues and 
has focused on developing countries, the concept is enmeshed in debates over equity in 
North versus South technology transfer and resource exploitation (R. Cahoon, pers com.) 
 
Bioprospecting methods vary from randomly gathering vegetation, to conducting 
phylogenetic or ecological surveys, to collecting healthy plants, which are thought to be 
immune from predation by insects. Bioprospecting may involve the use of traditional 
knowledge to identify potentially valuable biochemical sources.   
 
Agreements between governments and bioprospectors are called bilateral bioprospection 
agreements.  Bioprospecting agreements formally link the value of discoveries from biota 
to financial obligations for conservation   Such agreements are sanctioned by the 
Convention on Biological Diversity in article 15.  The Convention also states that 
agreements must guarantee remuneration to the countries who supply genetic resources.  
There is concern that without adequate monitoring or enforcement, however, such 
agreements may amount to little more than “legalized biopiracy.”  
 
The Merck/INBio arrangement for bioprospecting insects from government land in Costa 
Rica was the first and probably best known bioprospecting project (Reid et al, 1993), but 
others have followed.  These arrangements have been guided by a business rationale and 
an intention to stem the loss of biodiversity.  Most bioprospecting arrangements 
developed to date involve searching and collecting of biological samples in tropical, 
developing countries.  Legally binding contracts integrate and structure the intentions of 
commercial return and conservation (Cahoon, 1994).  The idea of using contracts and 
business arrangements as an approach to conservation was mentioned in brief by others 
(Sedjo, 1992), but it was the Merck/INBio agreement that gave form to a prototypical 
bioprospecting mechanism (Reid et al, 1993). 
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The Convention on Biological Diversity (CBD) 

"Biological diversity" means the variability among living organisms from all sources 
including, inter alia, terrestrial, marine and other aquatic ecosystems and the ecological 
complexes of which they are part; this includes diversity within species, between species 
and of ecosystems.  

The erosion of biodiversity was internationally acknowledged at the Earth Summit held 
in 1992 in Rio de Janeiro.  The Convention on Biological Diversity (CBD) was adopted 
at this summit.   The CBD was the first global agreement on the conservation and 
sustainable use of biological diversity.  It is an international, legally binding treaty, but 
action takes place on a national level.  The ultimate authority of the Convention is the 
Conference of the Parties (COP), a governing body comprising all governments and 
regional economic integration organizations that ratified the treaty.  The COP has the 
authority to amend the Convention, review progress, set new agendas, and collaborate 
with other international organizations.  As of 2003, 188 countries belong to the 
Convention.  The United States is not among these. Compliance with the CBD relies on 
“informed self interest and peer pressure from other countries and from public opinion.”  
Countries who have not ratified the Convention are not compelled to comply with its 
provisions.  

The Convention declares three main objectives: 1) the conservation of biological 
diversity, 2) the sustainable use of its components and 3) the fair and equitable sharing of 
the benefits arising out of the utilization of genetic resources, by appropriate access to 
genetic resources, appropriate transfer of relevant technologies (taking into account all 
rights over those resources and to technologies), and by appropriate funding. 
 
The third mandate, that benefits arising from the use of genetic resources must be shared 
fairly and equitably, is of particular importance to lesser developed countries (LCDs) 
with a wealth of biodiversity.  Several articles, and subsections within the text of the 
original Convention, as well as decisions made over the course of COP meetings, are 
intended to direct this objective. 
 
The CBD is a framework to guide national action in regards to biodiversity conservation, 
but implementation to date has been limited. The 1992 Rio Earth Summit took place in a 
climate of optimism and good will, characterized by ambitious goals and good intentions.  
The subsequent sweep of globalization throughout the 1990s, however, has posed serious 
opposition to the stated objectives of equitable north-south relations proposed by the 
treaties under Rio.  As a result of this new world order, characterized by accelerated 
marginalization of developing nations and the subordination of their central governments 
to global market forces, success in implementing policies outlined in the CBD has been 
far less than hoped.  The Convention has been criticized from several sides; many in the 
scientific and environmental communities believe it defeats itself by attempting to 
commodify biodiversity in order to conserve it, placing the economy above the 
environment (Guruswami, 1999; McAffee, 1999).  Others claim it is too diffuse and 
bureaucratic to be effective, especially as it has no tangible mechanism of authority. 
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U.S. opposition is rooted in the belief that international environmental governance as a 
whole is too weak to be effective as it stands and, if granted more power, runs the risk of 
being undemocratic (Bodansky, 1999).  Neither does the U.S. accept the “precautionary 
principle”, upon which many environmental regulations are based, claiming that it is too 
new and ill-defined to bind international customary law and decision-making (Cardonier-
Segger and Gehring, 2003).  The World Trade Organization, which does receive support 
from the U.S. (a la Pax Americana) is an international treaty with comparable legal status 
to the Rio treaties. While the environmental treaties have little “bite”, compliance with 
the rules of the WTO is more easily garnered, and economic penalties for non-
compliance can be severe (Pauwelyn, 2001; World Resources Institute, 2003).  This 
juxtaposition has wide-ranging implications for the relationship between the global 
economy and international environmental governance.  
 
Although the U.S. is not a party to the Convention, it can participate in negotiations such 
as the adoption of the supplemental Cartagena Protocol on Biosafety,  which seeks to 
protect biological diversity from the potential risks posed by living modified organisms. 
As the world leader in biotechnology, the United States, along with Argentina, Australia, 
Canada, Chile and Uruguay, formed the “Miami Group” to block the proceedings of the 
1999 negotiations.  This block led to a temporary collapse of the negotiations, though the 
protocol was eventually adopted.   
 
The 2002 World Summit on Sustainable Development (WSSD) held in Johannesburg, 
South Africa, was intended to review progress and follow up the main ideas of the Rio 
summit with more specific action plans.  Most sources agree, however, that little was 
accomplished by the “Rio +10” summit, especially in the environmental arena (Speth, 
2003; Michaelowa and Lehmkuhl, 2002).  A few resolutions and timetables were 
avowed, including “the achievement by 2010 of a significant reduction in the current rate 
of loss of biological diversity” (WSSD, 2002).  Such  commitments, however, require the 
provision of financial and technological resources to developing countries.  
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Problem and question to be answered 

(See Teaching Note)  
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